LASKOWSKI, Silke Ruth

The new German Prostitution Act
: An important step to a more rational view of prostitution as an ordinary profession in accordance with European Community law. 

The International Journal of Comparative Labour Law and Industrial Relations. 2002 18(4): 479-491

Abstract
In January 2002, the new German Prostitution Act came into force. It aims to strengthen the rights of prostitutes with respect to their job in order to protect them from social and legal discrimination. This article deals with the new act and its consequences for German civil law, labour law and the law of social insurance. Furthermore, it compares the German Prostitution Act to the new Swedish act, which allows selling but prohibits purchasing of sexual services. Both acts are based on totally different ideas. Finally, the article illustrates the legal opinion of the European Court of Justice concerning prostitution and concludes by arguing that the German law is in conformity with the EC Treaty and Article 15 of the EU Charter on Fundamental Rights.
1. Introduction
The Act came into force on January 1 2002, with provisions affecting civil, labour, social insurance and criminal law (decriminalization of brothels). The two objectives were to allow prostitutes to utilize social insurance as professionals, and to be able to work legally and safely. This strengthens the rights of prostitutes and recognizes their activities as part of normal economic life. This is in sharp contrast with the 1999 Swedish law prohibiting the buying of sexual services. The German Prostitution Act conforms to European Community Law, in accordance with the European Court of justice decision of November 20 2001 which states that prostitution is ‘a provision of services for remuneration which …falls within the concept of economic activities’ within the meaning of article 2 of the EC Treaty.

2. Legal Situation

Prostitution was not illegal but was subject to many restrictions
, and this law establishes legal rights. 

2.1 Civil Law

Article 1(1) recognizes enforceable contracts (provided that names and addresses are available). This is in sharp contrast to the former attitude of the federal courts which have regarded prostitution as immoral ‘contra bonos mores’. This prevented any valid contractual arrangements with either clients or employers, under s.138 of the Civil Code
 which nullifies ‘immoral’ contracts. In the sense that the law established duties (e.g. taxation) without rights, it was discriminatory. Therefore prostitutes have now been recognized as equal participants in the economy of the sex market. It is estimated there are 400,000 prostitutes, mainly women, in Germany, with an estimated one million clients daily, for a value of 5 billion Euro per annum. There are problems in the law though in the sense that the contractual elements are asymmetric, allowing the prostitute to claim payment, but the client cannot demand service. This was probably unnecessary since s.888 of the Civil Code protects individuals from performing acts against their will. 
2.2 Labour Law

Article 1(1) allows prostitutes to be employees, contrary to s.138 of the Civil Code. Article 1(3) refers to ‘the restricted right to give instructions within dependent employment’ to prostitutes. This is somewhat unclear but presumably allows of reasonable descriptions of working conditions. 
2.3 Social Insurance Law

One of the main purposes is to allow prostitutes access to the statutory social insurance scheme. The law codifies a decision of the Federal Social Court of August 2000
 dealing with the rights of employees required to sexually explicit emails. The court determined that the perceived morality of the contents were irrelevant (Wertneutralität). The other barrier to registration was s.180a (1)(2) of the Criminal Code,
 now repealed, which criminalized the setting of working conditions in clubs, and actually worked against prostitute’s rights to economic and sexual self-determination, the courts determining incorrectly that the worse the working conditions the more likely a prostitute would leave the profession. 
3. Comparisons of laws within the EU (Germany, Netherlands and Sweden)

Within the EU the positions of the Netherlands and Germany on the one hand, and Sweden are fundamentally different. The Netherlands
 and Germany liberalized sex work to create fair living and working conditions, while Sweden criminalized the purchase of sex to eradicate prostitution, as a manifestation of discrimination against women. 
The German Prostitution Act aims to protect prostitutes from discrimination by strengthening their legal rights and therefore enhancing their sexual and economic self-determination, and respects their employment decision. Implicitly the Act makes the selling of sex a legitimate profession and part of German economic life. The legislature has rejected the stereotypes of prostitutes as mentally ill or antisocial, and oppressed victims of bad social circumstances and criminal men that was common until the end of the 70s. The victimization theory does not correspond with reality. The first empirical study of prostitutes in Germany in 1972
 has now been followed by a large volume of confirmatory work. Prostitutes are a diverse group of women from all social and educational backgrounds, young and old, victims of child abuse or not, single, married or divorced, with or without children. The initial motivation is usually money, as a short term measure, but most decide to continue for various reasons. Some have pimps, others are independent, and are more often influenced by love than violence in terms of entering the trade. 
The situation for non-EU citizens is very different since immigration law does not allow the provision of residence permits to sex workers, so that most enter illegally, but even with a residence permit, they are not permitted to work. Because of high unemployment, few foreigners are granted work permits, and none are granted for sex work. Therefore these women are illegals and therefore are in no position to contact the authorities, and cannot avail themselves of the provision of the Act. The difference between the social standards of legal and illegal sex workers creates a contradiction with the spirit of the Act, and this should be addressed. NGOs like Amnesty for Women and TAMPEP, which are based in Germany and the Netherlands but are funded by the EC, advocate allowing foreign women to work legally in prostitution. TAMPEP estimates that 55-60% of prostitutes in Germany are illegals. These women then become victims of organised crime and sexual slavery in the form of trafficking, a profitable market for organisers. While trafficking for forced prostitution is abhorrent, is a problem related to organized crime and migration, not a product of prostitution. 
The Act regulates civil, labour and social insurance law but not migration law. Other issues are that advertising is not permitted, the Restaurant Act
 prohibits immoral behaviour and so creates problems for clubs, and the rights of owners and clients. While the Act is welcome, it is not the final answer. 
The Swedish Model is totally different. The Violence Against Women Bill was approved in the Spring of 1998, including a measure to amend the penal code by creating a new offence ‘Gross violation of a woman’s integrity and gross violation of integrity’
 which includes ‘purchase of sexual services’ (including attempted purchase) and is punishable by a fine or up to 6 months imprisonment. The Act
 (SPS 1998: 408) came into force on January 1 1999. Apart from the practical problems associated with it,
 the basis is very questionable. The Swedish position is described as follows: 
‘Prostitution is not a desirable social phenomenon…in the majority of cases at least, this person is a weaker partner who is exploited by those who want only to satisfy their sexual drives. It is also important to motivate prostitutes to seek help to leave their way of life.’

The Swedish legislature regards prostitutes as victims, reduced to sexual objects, exploited by men to satisfy their needs. This ignores the fact that there are many adult women who have made a decision to earn money by selling sex. Preferring sex in exchange for money without emotional commitment is not by itself reprehensible. The issues to consider are: First, are both parties willing, and second, is the exchange fair? If the service is coerced the sex worker is vulnerable and requires the State to provide protection. The criminal law should provide adequate measures for this. But if consenting adults agree to exchange money for sex, the State must respect this private matter. If there is no demonstrable harm, the State has no role, especially in criminal law (ultima ratio). Such prohibition ignores the rights of the parties to self determination. Motivating people who are uninterested in order to change their behaviour is telling them to live the ‘right way’. Swedish law aims to educate adults by showing them ‘good’ sexual behaviour. This is pure moralism with a supposed feminist touch. Protecting prostitutes does not require discrimination against men. From the viewpoint of respecting sex workers’ voluntary decisions, the law should be rejected. In general moralistic legislation does not sit well in a rational and pluralistic 21st century society. 
4. The German Prostitution Act and European Community Law

In contrast to Sweden, Germany respects prostitute’s rights to self-determination, based on Article 1(1) ‘Protection of human dignity’ and Article 2(1) ‘Rights of liberty’ of the Constitution. The right to self-determination is also based on constitutional guarantees of civil rights.
 Prostitution can be classified as a profession within the meaning of Article 12(1) of the Constitution, which protects activities that secure one’s livelihood.
The legal value of prostitution is confirmed by a recent judgement of the European Court of Justice. On 20 November 2001 the Court held
 that prostitution is ‘a provision of services for remuneration which…falls within the concept of economic activities’ within the meaning of Article 2 of the Treaty as well as the Agreements with member states. 
The District Court of The Hague
 referred the case to the ECJ for a preliminary ruling
 on the Agreements. The case arose from proceedings by several EU nationals against the Secretary of State for Justice appealing his decision to deny them residence permits to work as self-employed prostitutes in Amsterdam windows. The Secretary held that prostitution was a prohibited activity and not a socially acceptable form of work or profession. This decision was overturned by the ECJ. 
The Agreements establish the right of EU nationals and companies to pursue economic activities. The Court interpreted this as a right of entry and residence.
 Furthermore the Court held that restricting right of entry on the grounds of public morality supposes a genuine and sufficient serious threat to the fundamental interests of society.
  While respecting different values between Member States, the Court held that a serious threat cannot be said to exist in those states which do not adopt the same principle in relation to their own nationals.
 Thus the Court denied that any serious threat had been demonstrated to uphold the decision to withhold permits. Given that most Member States, including Sweden, do not prohibit prostitution per se, they will have to respect this valuation of prostitution as an economic activity, and that EU nationals have the right of establishment in any Member State that does not prohibit prostitution.
 Furthermore it is doubtful whether Swedish law criminalizing clients for moralistic reasons can be justified, since it restricts a prostitute’s rights of establishment. 
In a similar case from September 2001 the German Federal Administrative Court
 referred to the EJC a case of a Dutch national working in a Brothel under Articles 43 and 49 (Services) of the EC Treaty.
 

5. Resume

As a consequence of the EJC decision that prostitution constitutes an economic activity, it must be considered a profession, and therefore falls under Article 15 of the EU Charter of Fundamental Rights (Freedom to choose an occupation). Hopefully the EJC decision will influence Member States’legal opinions about prostitution and lead to more rational views of the profession. It is also necessary to take the migrant problem into consideration to avoid contradiction in social standards between ‘legal’ and ‘illegal’ sex workers.
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