Disciplinary Procedures in Health Care: Use and Abuse
The true liberty of the professional man was freedom to exercise his knowledge and skill according to his conscience and his ability, without fear or favour.

Alfred Ernest Brown (1881-1962), Minister of Health (1941-3)

Introduction
Clinical Freedom

Despite such exalted claims as those of the Minister of Health, most people have accepted that the freedom to practise has been constrained by necessity since the origins of recorded clinical practice. Even in 2200BC Babylonian statutes set limitations on clinical practice and prescribed penalties for their violation.
 
It can be argued that a service that consumes so much of the economy and has such a profound effect on our expectations of life and social function should be accountable.
,
 Hoffenberg in his 1986 Carling Lecture Clinical Freedom traces the history of the regulation of the profession for a variety of reasons: technical, moral, ethical, legal and financial. Today there is a general acceptance that professions are accountable through a variety of mechanisms including judicial admonition, peer review, regulations, and formal and informal processes for dealing with performance and conduct problems. As Hoffenberg argues, “Would our professional freedom not be better preserved if we relied less on the courts and more on our own efforts to monitor and improve our standards?”

Self-Regulation and Assessment

There has evolved a general tendency to assume that professionals know best how to regulate themselves, even though this remains to be tested empirically. 
“A profession …thus carries with it the notion of a standard of performance;…a fiduciary trust to maintain certain standards. These are partly standards of competence, or technical ability …But not only so, professional competence has to be joined with professional integrity”. 

Nevertheless the issue of self-regulation versus external restraint has continued to occupy medical and health care administrators over at least 30 years since Cochrane first embraced the concept of measuring both the effectiveness and the efficiency of care.
 However, in reality, assessing the quality of care has turned out to be extraordinarily difficult.
,
,
 Poloniecki dryly reminds us that ‘half of all doctors are below average’
 while Drife
 has pointed out that deviations from average indicators tend to be regarded as substandard care as judged by efficiency standards, but could equally reflect the opposite. Assessment of care is too often reactive, retroactive and driven by outcomes, generally adverse, disproportionate to process.
Many attempts have been made to redress this balance by prospective assessment, whether this be called audit, quality assurance or peer review, but with limited penetration,
,
,
 although this is improving. In Canada, where medicine is regulated at the level of the provinces, as opposed to nationally, peer assessment programmes such as those in Ontario
 were largely voluntary, but Alberta
 and now Nova Scotia
 have recently adopted mandatory schemes. 
Professional self-regulation has been haunted by George Bernard Shaw’s cynical perspective in The Doctor’s Dilemma (1906),
,
 reinforced by well publicised cases of deviant behaviour, most recently that of Shipman.
 Indeed the Shipman case has continued to dominate thinking about professional regulation.
,
 This leads to a concept of care based on a dichotomous view of competence as opposed to a more reality based spectrum of quality, and ignores the important contribution of the environment to performance. This so-called ‘bad apples’
,
 premise to maintaining standards is exemplified by politicians like Waxman, who refer to ‘a new willingness to …weed out incompetents’.

Where patterns of care are examined, surprisingly high rates of variation have been described in procedures, outcomes and adverse events. Yet insistence on adversarial schemes
 has led to litigation directed at peer reviewers and credentialing and disciplinary bodies in the United States, a move likely to defeat the purpose of measuring what we do
,
,
 and necessitating legislating immunity.
 

Other sources of resistance come from organised medicine, such as the British Medical Association which at one point strenuously defended professional autonomy, stating that “any supervision of the competence of an individual doctor…must be by the profession” and that the best guarantee of competence was “the individual doctor’s conscientious assessment of the standards of his treatment against the standard of his colleagues”.

Fortunately, more constructive thinking has started to prevail, in which audit is seen “as an educational exercise that may identify means of improving the treatment of patients”
 and a realisation that accountability is not the equivalent of dogmatism. It has never been completely clear what aspects of care should be and are actually assessed. Some aspects of care are more readily assessed than others,
,
 and what constitutes an adequate standard of care is frequently debatable,
,
 particularly if we accept that one of the most critical aspects of care is mindfulness,
 the awareness and reflection upon one’s own limitations and how to deal with them. We must also keep in mind that technically, self-regulation is largely a myth in that the mechanisms for regulation are largely and increasingly invoked by the State.
Self-Regulation and Quality of Care

Recently, and understandably, there has been a great deal of public interest and concern
,
 about a series of closely related issues: regulation of health professions, medical errors
 and patient safety, and continuing quality improvement. Regulation and evaluation should meet a dual role, protecting and reassuring the public as to the maintenance of standards, and reassuring and supporting the profession as to the quality of care delivered.

An aspect of this that has been relatively overlooked and not yet integrated well into the overall picture has been the way in which health care systems handle problems, all too often by dealing with the aftermath and not the cause.

Patient Safety
“It is always easier to find a scapegoat than to change the culture of a working environment. But we must find the resources and muster the personal resolve to look at what we do in a systematic way, prospectively as well as retrospectively, expecting errors and developing non-blaming mechanisms for preventing them.”

One of the more profound influences on how we perceive quality of care, how things can go wrong and how we manage them, has been the emergence of an awareness of patient safety as a key issue. Many countries have tackled this in a formal way recently but the themes that emerge are common to all. In Canada,
 as in the United Kingdom, Australia and the U.S., recommendations for the establishment of formal patient safety agencies have been accepted and implemented. 

The Canadian National Steering Committee on Patient Safety report ‘Building a Safer System’ refers to the need to “Develop and implement responsive patient-focused programs for the receipt, review and management of concerns within health-care organizations.”
 and the need to “Develop a greater focus on improvement through education and remediation, vs. blame and punishment, in legal, regulatory and human resource processes”
. Amongst the questions that were addressed was “How can the manner in which the regulation and monitoring of health-care professionals and their institutions, and the legal systems, improve safety?”
One of the recommendations was the rejection of the term ‘medical error’, being associated with a ‘culture of blame’,
 while the overarching conceptual model
 saw the legal and regulatory processes as one ingredient of an integrated system, which included measurement, evaluation, education and communication. The emphasis was on tackling a legal and regulatory environment that has historically perpetuated fear of blame and litigation
 rather than being based on continuous monitoring and correction. 

There was recognition of the need for an open culture and for resolution as opposed to an adversarial system based on punishment and isolation. The current system does not encourage discussion of issues, due to a perceived burden of ‘perfection’. Regulatory bodies are seen to be involved in a search for, and a need to cull ‘bad apples’
 rather than stressing education and remediation. The preferred system is based on continuous improvement and learning and is referred to as a culture of learning and safety
 in contradistinction to a culture of blame.

Mechanisms for Dealing with Concerns

Regulatory bodies are still seen as having the responsibility for evaluation, addressing competence and performance and the correction of ‘incompetence’.
 Although restrictions on practice and withdrawal from practice are visualised as possible remedies, the preferred approach is stated to be identification and remedy of underlying problems. 

Building a Safer System recognised the potential for devastating consequences to the individual resulting from hearsay or premature conclusions based on inadequate information and urged effective peer review. However in terms of ‘non-punitive’ reporting, the emphasis would appear to be on the reporter rather than on the reported, which seems unbalanced. 

Little is known about the general circumstances under which performance issues have arisen and their outcomes. Rosenthal
 studied disciplinary procedures in the UK and Sweden from a sociological perspective and found a confusing, inefficient and inconsistent patchwork of formal and informal mechanisms. Although major reforms have been implemented in the UK since Rosenthal’s study, there is little data on what effect these have had. Inconsistencies are aggravated by the fact that problems and assessment are handled within two–tier systems that are often poorly integrated and even inconsistent, arising from different legislative initiatives, a lower tier at a hospital or health authority level, and an upper tier at a jurisdictional licensing and regulatory level. 
Another difficulty has been that of translating the rhetoric for constructive change into frontline managerial actions, which is essentially a culture change. Thus one finds commitments to change at a regulatory level:

“The College approaches complaints about physicians as problems to be solved. A complaint may provide the opportunity for a physician to change behaviour, or to improve some aspect of practice. In some instances…assessment and retraining may be required. Our experience is that the best outcome happens when the physician is a willing participant in the complaint process.…We prefer to work with the physician to identify the problem and to work towards a solution. We believe that the chances of long-term success with this approach are much higher than if disciplinary action is taken – action that may, in fact, be counter-productive to creating a positive change in physician behaviour.”

“We are changing the way the College currently monitors the performance of physicians. Specifically, we are moving from a reactive complaints and discipline model, to one which seeks to better guide the profession and prevent practice problems. The College wants to help physicians before any bad habits become entrenched into daily practice.”

The issues are likely to differ depending on clinical context, for instance between primary care and specialist practice and between community practice and academic medicine.
Academic Medicine and Academic Freedom
The issues for academic physicians are a special case. They answer to two masters, hospital and university in an environment where free speech, and academic and clinical freedom have been valued rights. The Canadian Association of University Teachers (CAUT) has addressed this issue several times,
,
 and has a number of recent and ongoing inquiries into specific instances, through its Academic Freedom campaign,
a ‘Task Force on Academic Freedom for Faculty at University-Affiliated Health Care Institutions’, independent committees of inquiry,
,
 and publications.

CAUT has noted widespread vulnerability and abuse, and in particular the use of termination and control of revenue to enforce social and academic acquiescence. It has stated that clinical academic staff must have the same rights and privileges as non-clinical academic staff. In particular it noted the need for security in terms of employment and income, and the triple jeopardy faced by the intermingling of university, hospital and practice plan personnel. It also found that disciplinary bylaws usually lack access to natural justice and procedural fairness, in striking contrast to grievance arbitration. 

In the UK, a joint committee of the education and health departments has made similar recommendations.
 They sought more explicit definition of accountability and appraisal given “the peculiar problems faced by clinical academics who appear to have two posts with separate employers and yet actually have a single professional job.”
 They emphasise the need for a clear, harmonious and consistent framework at all stages of employment from selection and appointment. They stressed the same application to accountability, appraisal, and to the workings of any disciplinary process, noting “that a clinical academic post is a single job held by a whole person, not two jobs held by two different half persons in one body”.
 

One of the concerns expressed from the respective priorities of teaching hospitals and universities was that “there is a very real risk that the pressures of service delivery … and of the delivery of education and research on universities will result in them growing further apart”
 The authors noted that “the lines are traditionally blurred and the priorities interwoven”. However they were very much aware that different facets of the employment responsibility were subject to different lines of accountability.
Appraisal and performance review are at the heart of the document.
 While there was agreement on a single appraisal process it was felt this should be a joint university/hospital function. With regards to disciplinary procedures,
 as with appraisal, the emphasis is on managing, helping and remedy, rather than formal discipline. Interestingly, they suggest abandonment of older concepts of personal and professional or personal misconduct, in favour of appraisal of health, conduct and capability. It was envisaged that both parties would be intimately involved in all aspects of the process. 

The recommendations included the following;

“that the university and NHS body must establish absolutely clear and documented arrangements for dealing with the management of poor performance and for disciplinary matters of all types…Universities and NHS bodies should jointly prepare a formal agreement on the procedures for the management of poor performance and for discipline to be followed for senior NHS and university staff members with academic and clinical duties. As a minimum, these procedures should ensure joint working in the process from the time implementation of it is first contemplated; specify which body is to take the lead in different types of case; ensure suitable cross membership of disciplinary bodies; and be expeditious.”

As a result of this the Department of Health developed a separate framework for academic clinical staff,
 which essentially recognised the rights of both parties (universities and hospitals) to be engaged in any proceedings against a member of the staff.

A Framework for Reform

Only the UK has made a serious attempt to completely overhaul the mechanisms for dealing with performance issues amongst clinical staff following a series of well publicised events and inquiries,
,
,
,
 the intervention of a House of Commons committee
 and internal reports describing the inadequacies of the existing system.
,
 Liam Donaldson, then a Regional Medical Officer, and who was shortly to be appointed Chief Medical Officer, described the experiences of his own region, which rarely used formal mechanisms, and pointed to proposals for General Medical Council reform designed to shift the emphasis from punishment to remedy.
 Criticism was mounting from a number of sources including the Society of Clinical Psychiatrists which produced a series of reports from 1990, describing the existing system as ‘shocking’ and ‘a blot’.
 Their data showed that less than a third of cases involved allegations of professional incompetence and that only 10% of allegations were found to be justified. They commented on the severe health problems, including death, that resulted from suspensions.

Although continually evolving since 1999,
,
,
,
,
,
,
 a new framework only came into full operation in 2005, and it is therefore probably too soon to fully assess its effects although clearly it requires careful monitoring and evaluation. Philosophically it represents a major frame shift from a system based on concerns about individual performance to recognition of chronic system failures. 
“Nevertheless, sometimes the failure may not be wholly attributable to one individual but may be symptomatic of organisational malaise. In determining remedial action, organisational factors need to be taken into account.”

A new system would need to be ‘supportive and preventive’, be proactive rather than reactive, and create a culture of prevention, recognition, and correction as ‘an alternative to disciplinary action’. In criticising previous systems the framework noted the need to avoid precipitous actions, to utilise assessment at a distance and to be beware of the potential for abuse. It cautioned against those who seek to create inaccurate scenarios and those who saw performance issues as ‘punishable offences’, since ‘the opportunity for re-education or improvement is then often permanently lost.’

For the first time evidence based best practices were utilised incorporating human resources principles such as appraisal;
,

“Appraisal is a positive process to give someone feedback on their performance, to chart their continuing progress and to identify development needs. It is a forward looking process essential for the developmental and educational planning needs of an individual. Assessment is the process of measuring progress against defined criteria… It is not the primary aim of appraisal to scrutinise doctors to see if they are performing poorly but rather to help them consolidate and improve on good performance aiming towards excellence.”

Assessment

This has necessitated establishing mechanisms for such management, such as the National Clinical Assessment Service (NCAS),
 now appropriately part of the National Patient Safety Agency. Furthermore, to protect physicians, a provision was included whereby a doctor would be able to seek the assistance of the Authority in situations where they were concerned that they were ‘the target of unjustified allegations’. A strong motivation was to reduce the incidence and frequency of suspensions (which it proposed renaming ‘exclusions’), and legal involvement, for which the health system had been severely criticized. 
“[The] Authority will endeavour to provide the doctor with a supportive environment … The focus will be very much on problem-solving, and where a problem with the doctor’s performance is found, …answering the question ‘what practical steps need to be taken so that this doctor can return to practice without risk to patients?’ ”

Systematic performance assessment entails establishment of good principles of management and systems. All too often innovation or failure occur in system silos, without the ability to learn across the entire system.
 
“Tackling the blame culture - recognising that most failures in standards of care are caused by systems' weaknesses not individuals per se”
,
 

“[NCAS involvement is to] recognise the problem as being more to do with work systems than doctor performance, or see a wider problem needing the involvement of an outside body”

In a learning culture neither clinical nor management decisions can be based on opinion alone, and again, the potential for abuse was a central theme;
“Unfounded and malicious allegations can cause lasting damage to a doctor's reputation and career prospects. Therefore all allegations, including those made by relatives of patients, or concerns raised by colleagues, must be properly investigated to verify the facts so that the allegations can be shown to be true or false.”

Cultures of excellence not only value their workforce but let them know they are valued.

“The focus is on helping doctors and dentists to keep up to date and to practice safely, not to punish them for any problems with clinical performance.”

In its 2004 Annual Report,
 the NCAS stated that only 6% of referrals required assessments, in 30% of exclusions there was no basis, and measures undertaken included providing support to overworked doctors, helping with interpersonal skills, improving management support of physicians, and improving recognized training deficiencies. In the most recent statistics available, based on 1,772 cases,
 referrals appear to be increasing, being at the level of about 1:120 practitioners. The overall approach taken is one of getting people back to work, and resolving differences.

To carry out its stated functions, it was necessary to develop a toolkit for preventing and assessing performance concerns.
 This provided both the evidence for best practice interactions,
 as well as tools for management in handling performance concerns or allegations. The emphasis is on assessment as a learning exercise and how sound human resources practices result in improved clinical outcomes. As indicated earlier, health professionals today largely work in teams and within systems, and performance improvement thus becomes a collective responsibility and exercise. 

Better understanding of the factors affecting performance, and perceptions of performance leads to better management. Within this framework it becomes apparent that often performance problems;

“have their origins simply in a clash of values between manager and clinician.” 

“Differences in work style are normally expected by colleagues and tolerated. But sometimes a different style will attract criticism and come to be seen as a sign of poor performance. If the person first categorising performance as poor is influential, then others may take the same view. 

Bullying can easily arise when people are intolerant and there is weak leadership. There is a large literature on bullying amongst health professionals, though this probably reflects growing awareness rather than increased occurrence… personality typing (perfectionism, self-criticism) also throws light on how colleague relationships can derail into victimisation and allegations of bullying when dominant or preferred work styles clash.”

This can often be unconscious. For instance an individual’s enthusiasm can often make people around such a person feel demoralized. Furthermore, even when performance issues are established, good stewardship of human resources is appreciative of both humanity and efficiency;
“People with skills are expensive to replace. It makes sense to try to rebuild a career rather than scrapping probably still useful experience, skills and knowledge. ‘Rebuilding’ accommodates many possibilities – rebuilding a career path, trust, a working relationship or a pattern of clinical practice. A suitable and effective performance solution might need all four.”

However, changing a culture can be very challenging
 and the difficulties are usually severely underestimated. In the most recent iteration of the Department of Health’s attempts at reform, released in July 2006, appears this sobering statement (emphasis added);

“it was clear that there was something of a climate of fear and retribution, so that any lapse in performance or simple human error was seen as punishable by suspension, disciplinary action and referral to the General Medical Council. This remains the case today.”

Discipline

It is unfortunate that disciplinary committees are often confused with committees of inquiry. The latter are supposed to be impartial bodies, predominantly concerned with inquiry into the truth and making recommendations without a specific presumption of blame. In contrast the former represent a concept originally derived from the military, and can be defined as punishment intended to correct or train, or to be a deterrent. 
Although the NHS framework recognizes that disciplinary measures should only be used as a last resort, even then it bases these on the code of practice of the Advisory, Conciliation and Arbitration Service (ACAS)
,
,
 in stating, inter alia;

“Use procedures primarily to help and encourage employees to improve rather than just as a way of imposing a punishment…Make sure that disciplinary action is not taken until the facts of the case have been established and that the action is reasonable in the circumstances…Where there appears to be serious misconduct, or risk to property or other people, a period of suspension with pay should be considered while the case is being investigated. This allows tempers to cool and hasty action to be avoided…any period of suspension should be as short as possible…Do not use suspension as a sanction before the disciplinary meeting and decision and treat employees fairly and consistently…Seek an external review if a disciplinary case is not concluded within [6] months…Recognise that events can move on and that formal disciplinary action, while initially appearing appropriate, may cease to be right. An alternative way of bringing the case to resolution must then be actively sought and found.”

Given that many concerns in the health care workplace arise from interpersonal relationships and differences of opinion in areas of professional work steeped in uncertainty, disciplinary procedures are extraordinarily unsuited for dealing with these issues, which frequently escalate in classical conflict dynamics. Much of the literature around conflict deals with the roles of leadership and organisational culture.
 
Organisational Ethics: A Canadian case study

Given also that health care workplaces are usually relatively devoid of mechanisms to prevent and deal with these issues, it is all too tempting to inappropriately resort to extant disciplinary mechanisms with disastrous consequences. In one well known long running dispute in a Canadian teaching hospital,
 the Health Authority’s own internal Organizational Ethics Committee
 expressed alarm at the ease with which this could happen, leading to insoluble conflict and widespread deleterious effects on morale. 
“Indeed recent physician disciplinary proceedings have contributed to a culture of mistrust, insecurity, and even antagonism for a number of physicians and persons in administration and management roles.”
This ethical analysis finds resonance with many of the issues derived empirically from management and conflict theory, human resources, and occupational psychology. The report noted that the situation that had arisen was;
“A clear marker for how fractured and distrustful some of these relationships have become…
It is important that examination of due process and good governance with respect to physician discipline extends beyond the disciplinary bylaws. This issue includes mechanisms and processes available… for addressing problems with individual physicians in terms of patient care, teaching, research, and/or leadership. It also includes mechanisms and processes available to physicians to express grievances or concerns

These mechanisms and processes should be available to all early on when a dispute or question related to practice is identified and should offer less formal, less adversarial means for resolving and addressing what is at issue.”
They describe the;

“stress, anxiety, and discomfort experienced by all involved parties when the bylaw process is initiated…which processes… can take on a life of their own in practice. 

the disciplinary bylaws should only be invoked or utilized in situations where physicians are doing (or not doing) something that has a direct impact on patient safety.” (emphasis added)
Given the lack of resources for resolving differences of opinion or practice, the report noted how easy it was for issues to;

“escalate and be inappropriately framed as patient safety-related for lack of other suitable alternative mechanisms…the perception, and fear, is that the demand for accountability is a way in which to, in some cases inappropriately control these individuals. 
Disruptive physicians 

This label may be utilized as a mechanism for shutting out physicians who raise questions and challenge how things are done” 

Unfortunately, despite these concerns and the issues raised, the dispute has continued since 2002 into the fifth year, despite an independent peer review by the Medical Staff Association that found no grounds for the actions taken.

Summary
Appropriate understanding of human performance, the root causes of conflict, and human resources expertise have come slowly to health care, where reaction to public concerns about patient safety have been perceived as difficult to balance against employee rights, and the need for a healthy and safe workplace. Unfortunately this is ultimately counter-productive, and runs contrary to safety theory, since low staff morale ultimately leads to impaired delivery of services.
 
Ultimately disciplinary procedures should form a very small part of a comprehensive patient safety and continuous quality improvement orientated health care system. Ideally a system based on an open culture and improvement should not require a disciplinary component. Better understanding of human performance within systems leads to approaches that clearly identify conduct, capability, competence and collegiality issues, rather than an omnibus approach to workplace issues. Disciplinary procedures tend to be self-defeating, inefficient and ineffective, and are frequently misused.
,
 They are required only as short-term emergency measures, and as a last resort, and careful attention to alternative measures should always be considered, preferably with the involvement of external expertise, not vested in the procedures and issues at hand. Organisations that are conflict-aware and have built in resources for constructively managing conflict, perform most effectively.

In the words of the Scottish Health Department in its approach to these issues, “prevention better than cure”.

Dr Michael Goodyear,

Department of Medicine,

Dalhousie University,

Halifax, Nova Scotia Canada B3H 2Y9
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