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Executive Summary

This consultation examined issues related to due process and good governance with respect to physician disciplinary processes. These issues are necessarily complex and emotionally charged. With an emphasis on the values of fairness, accountability, integrity, and fidelity, this report outlines a number of factors and relationships that influence and shape physician discipline in Capital Health. This includes both clinical and academic elements, as well as grievance processes. A series of recommendations for moving forward are provided.

Presenting Issue

The ethics of due process and good governance, related specifically to concerns about disciplinary processes for physicians.

Setting the Context

It is clear that this issue is a complex mix of a variety of factors that impact and influence physician discipline, and even the relationships between physicians and Capital Health. It is also a highly charged, potentially volatile, and emotional issue for all persons involved. Indeed recent physician disciplinary proceedings have contributed to a culture of mistrust, insecurity, and even antagonism for a number of physicians and persons in administration and management roles in Capital Health. This is in part related to breakdowns with and gaps in disciplinary processes, and in part due to the changing nature of physician relationships with Capital Health.

The breadth of all the issues related to this consultation is beyond the scope of this report. As such, the Ethics Committee focused on those aspects most relevant for Capital Health.

In undertaking this consultation, the Ethics Committee endeavors to bear witness to this issue and offer helpful recommendations. What is described below may not be how each of the ‘players’ would describe what the issue involves, nor will the reader necessarily identify with all of the possible routes for moving forward. Understanding this, the Ethics Committee asks readers of this report to approach it with an open mind, with a view to gaining some new insights on this issue and to take seriously the recommendations for moving forward.

Persons contacted

As part of the consultation process, telephone or face-to-face contact took place with the following individuals:

· Judy Kazimirski, VP Medicine

· Andrew Padmos, VP Research and Academic Affairs

· Susan Smith, Director, Medical Services Administration (Brent Powers also in attendance at meeting)

· Ken West (on behalf of John Sullivan), DMSA

· Bob Miller, QEII Medical Staff Action Committee

· External legal counsel for Capital Health

Input was also sought from a variety of sources, including the list of references and reports given at the end of this report.

Disclosure of Conflicts of Interest

Three members of the Ethics Committee disclosed possible or actual conflicts of interest with respect to this consultation. These persons voluntarily removed themselves from discussions about this consultation that related to the two most recent physician discipline cases. With the agreement of the Ethics Committee, these persons did participate in the higher level review of the issues and content of this report. 

Description of Issue – Ethical Aspects

Overall comments

A number of ethical principles and values serve as the framework from which to examine and evaluate the issues at hand. These include attention to fairness and natural justice – in terms of both the processes established to address disciplinary issues and the outcomes of those processes. Fidelity to the processes at all levels is essential as it is only by being true to these mechanisms that everyone can have or gain confidence in their consistent application. This further relates to the possibility of integrity with respect to how disciplinary issues are addressed and dealt with, including the associated necessary quality improvement of these processes over time. Further, Capital Health has committed to the values of collaboration, accountability, respect, and excellence – all of which have bearing as part of the larger framework for examining issues of due process and good governance with respect to physician disciplinary processes. Finally, as a large academic health centre, Capital Health is committed to teaching and research as well as providing excellent patient care. The former implies that academic freedom and a commitment to research integrity are also relevant for Capital Health. 

One of the most obvious results of the intake process for this consultation is the extent of the difference between accounts about, and the explanations of where and why things are not the way they should be with respect to physician discipline. In addition, there are quite different perspectives on the relationships between physicians and Capital Health. Very different language and descriptors are applied to groups of persons and the processes (e.g., bylaw proceedings). This difference in the accounts shared is a clear marker for how fractured and distrustful some of these relationships have become. It is also a clear marker for why it may be difficult for the involved persons to actually hear what is being said – as it is often conveyed in language that is perceived to be, for example, accusatory and/or not familiar. In other words, the language is either perceived to be accusatory or not familiar for some persons as a direct result of their different perspective on and position in the conflicts that are occurring. 

It is also important to mention that, given the heightened attention to two recent disciplinary proceedings and their related court proceedings, it has been exceedingly difficult to discuss these issues without the attendant speculation about these two cases and to even raise questions about the processes themselves. While it is understandable and appropriate to attend closely to the legal and legislated aspects and demands of these cases and the bylaws, one ramification is the damper they have put on being able to engage in honest conversation about the broader issues related to due process and good governance. And, the longer these situations have and continue to go on, the more difficult it becomes to find a way back to a common ground for rebuilding what has been lost and for actually making needed changes to address these situations.

In trying to describe and address the ethical aspects of physician discipline and good governance, it is also helpful to place the issue in a context of changing relationships and understandings of what these various relationships entail and require. These relationships and their impact are described below. The danger the Ethics Committee sees in trying to describe or ascribe some of the current difficulties Capital Health and physicians are experiencing only to the disciplinary bylaws (while still obviously of great importance) or to alternative funding plans, for example, is that this fails to capture the broad array of contributing factors. It is our sense that by trying to see the larger picture this may enable additional insights into how to move forward. This is reflected in our recommendations below.

It is important that examination of due process and good governance with respect to physician discipline extends beyond the disciplinary bylaws. This issue includes mechanisms and processes available to Capital Health for addressing problems with individual physicians in terms of patient care, teaching, research, and/or leadership. It also includes mechanisms and processes available to physicians to express grievances or concerns. These mechanisms and processes should be available to all early on when a dispute or question related to practice is identified and should offer less formal, less adversarial means for resolving and addressing what is at issue.  With these types of mechanisms and processes in place, it is anticipated that fewer issues would need to go through the disciplinary bylaw process and issues related to research and teaching would be addressed through other, more suitable channels.

Factors and relationships:

1) The distinct role of the District Medical Advisory Council (DMAC) and the District Medical Staff Association (DMSA) are clearly described in the bylaws:

DMAC – DMAC has responsibility for administrative and discipline issues, as it relates to the provision of patient care, teaching, and research. This includes being responsible for the “ethical conduct and professional practice of the members of the District Medical Staff” and to “make recommendations to Capital Health’s Privileges Review Committee concerning appointments, reappointments, discipline, and privileges of the Medical Staff” (7.8.1 and 7.8.4, Medical Staff Bylaws). The processes DMAC must follow for disciplinary matters are described in the bylaws and have been set by the provincial Minister of Health (see comments below).

DMSA – Roughly speaking, the DMSA has an advocacy role for physicians. The DMSA was recently (re)constituted according to the requirements of the bylaws and is now recognized as such by Capital Health. A functional DMSA is important for ensuring that the needs of physicians are well-represented to the health district. One of the side-concerns that has played into some of the “back-and-forth” about the DMSA’s role and whether sub-committees or groups can also be created relates to the shift from individual health centres to a health district. Historically, the QEII Medical Staff Association had a strong and visible role in representing physicians. In the transition to the health district and a district MSA, it was perceived that a loss of power and ability to voice concerns for physicians may occur and, in particular, that the needs of physicians specific to the individual health centres may get overlooked or lost. The bylaws do allow the DMSA to form ad hoc groups that can report to the DMSA. It is currently the understanding of the Ethics Committee that these ad hoc groups are being formed and that this has provided some reassurance to various physician groups that they will be able to give voice to their concerns. It remains to be seen how the new DMSA and the ad hoc groups work in practice and over time. This is important, as it relates to physician discipline and the ability of physicians to call upon the DMSA in their advocacy role as part of the proceedings. As well, the relationships between the DMSA and the VP Medicine and the VP Research, respectively, also will be developed over time. These relationships will also be a determining factor in identifying, addressing, and potentially resolving issues related to physician discipline at earlier stages.

2) Department of Health and legislated bylaws – the disciplinary bylaws have been put in place by the Minister of Health with input from a variety of stakeholders (e.g., health districts, physician groups, etc.). Although many believe there are deficiencies within or areas that require further clarification with respect to these bylaws, the process of negotiation for these changes is lengthy. As well, it is extremely difficult to get the various stakeholders to agree on what changes would be most helpful and appropriate. These challenges, however, do not obviate the responsibility for communication about and evaluation of the established bylaws by all involved parties, and the leadership role that Capital Health should take in this – given its experience with the actual application of the bylaws. It is essential that the focus on ensuring patient safety be forefront both in the design and application of these bylaws.  In lieu of workable, alternative mechanisms for addressing other issues related to teaching and research, there is the clear danger that the bylaws may inappropriately become the default mechanism for resolving these problems.

3) Bylaws in practice - One of the interesting aspects of how the bylaws play out in practice is in terms of the stress, anxiety, and discomfort experienced by all involved parties when the bylaw process is initiated. And, although the processes are meant to be confidential, the speculation can grow exponentially as the cases progress and media and/or court actions are taken. Two different ‘reads’ on the disciplinary process do seem to be reflected in people’s perceptions of how this process works. One is the sense that it must be awful for any physician to have his/her privileges varied or revoked. This corresponds with a further sense that the process should be completed quickly and often an implicit sense that there is a relative unwillingness to find fault with the practice of colleagues, unless completely egregious. On the other hand, there is also the sense of how difficult it must be for heads or chiefs to initiate this disciplinary process by coming to the decision to vary or revoke privileges (and typically this done with consultation with appropriate colleagues and as a last resort). In this sense, there is a desire to give support to the heads and chiefs through the disciplinary process by giving a fair hearing to the particular physician – but with the sense that if the process has been initiated, there may very likely be something problematic with a particular physician’s practice. Neither account is mutually exclusive. And, both accounts are indicative of the ways in which processes outlined on paper can take on a life of their own in practice. 

As described above, the disciplinary bylaws should only be invoked or utilized in situations where physicians are doing (or not doing) something that has a direct impact on patient safety. Where questions about physician practice or relationships that may have no impact or direct effect on patient safety arise, it is clear that other mechanisms for dealing with these types of situations are needed and are not always readily available. Without these processes (described in more detail below), situations can escalate and be inappropriately framed as patient safety-related for lack of other suitable alternative mechanisms for addressing problems or issues with other aspects of physician activities.

4) Department/division heads and chiefs – one of the key contributing factors to difficulties related to due process with respect to physician discipline, which can get hidden by an exclusive focus on the bylaws, is the difficult role that department and division chiefs may have in holding their members accountable. Simply put, chiefs oversee clinical and academic roles, which both have very different demands and different processes (or lack thereof) for addressing problems that may arise. Options for remediation and addressing either clinical or academic (teaching and/or research) issues before they progress are not always available and are developed to greater or lesser degrees at this time across the various departments and divisions in Capital Health. On the clinical side, the disciplinary bylaws are to be used for the goal of ensuring patient safety and any action brought forward against a physician must be in this spirit. Measures for notifying and discussing patient safety issues with physicians prior to varying or revoking privileges should be made more clear and consistent across Capital Health. On the academic side, the mechanisms for ensuring accountability are much less clear and possibly not available. Ongoing communication about and development of these mechanisms is essential, especially to help ensure consistency and fairness across the different departments/divisions in Capital Health, such that all physicians will be aware of what is expected of them and how any disciplinary processes will be applied (see also the discussion in alternative funding plans). It is also the case that heads and chiefs could potentially be in a position of conflict of interest at times, given their different reporting responsibilities to the VP Medicine and to the Dean of the Faculty of Medicine. Examining how these two different lines of accountability may or may not intersect in cases of physician discipline is necessary and important.

Relevant training and support for department heads/chiefs is also vital. It has been noted that Capital Health has been supportive of continuing professional development for its chiefs/heads, for example, in the form of the management course for clinical leaders. This is a valuable way in which Capital Health can demonstrate its commitment to the persons acting in these roles and ensure that persons in these powerful roles have the skills and abilities needed to address and respond to the wide variety of accountability and physician discipline-related issues that may arise. 

5) Alternative funding plans – these arrangements create a new relationship between physicians, their department/unit, Capital Health, and, possibly, Dalhousie University. The department/unit is now responsible for patient care, education, research, and leadership/management. Its members each have differing responsibilities in this regard and each department member signs an agreement that spells out what she/he is responsible for. As more experience is gained with AFPs, the sense is that these agreements are becoming more clear and workable for all parties. And, with AFPs comes a greater possibility for performance review and demands for meeting the outlined expectations. In other words, a culture of accountability is being created. This is where some of the accounts diverge with respect to how this accountability is managed and enforced. 

Some describe particular difficulty with clinician scientists who have not appreciated the shift in accountability and relative freedom in an academic setting to now working in an academic and clinical department. These individuals are sometimes described as having difficulty with accountability and resisting any demands placed on them, despite having signed an AFP. Others describe the situation as one where individuals are trying to push the limits of medicine and operate ‘outside of the box’ or be innovative in practice or research. And the perception, and fear, is that the demand for accountability is a way in which to – in some cases – inappropriately control these individuals. 

‘Deliverables’ is the language frequently used to describe what is expected from the departments/units and their individual physicians under an AFP. One question that remains for the Ethics Committee is what mechanisms are available for physicians to express concerns about how the AFP is lived out in practice.  In particular, are the responsibilities of the department head/chief described in enough detail to ensure accountability at this level and above? In other words, what recourse or mechanisms are available to physicians if there are problems with their department head? It appears that beyond initial discussions with the department head, appeal to the VP Medicine and/or DMSA may be appropriate. However, it is not clear to the Ethics Committee how this may and should work.

6) Affiliation agreement with Dalhousie University – although not as closely related to the issues of this consultation, some discussion has been raised about the affiliation agreements and their contributions to some of the accountability gaps and lack of clear processes for handling physician discipline or accountability issues. Ensuring patient safety through the credentialing of residents and students that have access to patients has been important. Further clarification of this affiliation agreement will be helpful. Detailing the accountabilities of Capital Health and Dalhousie University in terms of what these institutions are responsible for providing – such as suitable mechanisms and guidelines for addressing possible problems with physician practice (in terms of patient care, research, or teaching), and what recourses are available to physicians involved in these situations are, as well as the commitment to their proper application would be an important addition.

To some extent, the Canadian Association of University Teachers (CAUT) investigation currently underway aims to address a piece of this issue, as it relates to academic freedom. It is the opinion of the Ethics Committee that the CAUT investigation will provide some valuable insights in relation to the role and position of clinician researchers. It is our understanding that Capital Health has chosen not to participate in this investigation. It is worth noting that part of this investigation’s mandate is to “determine how universities can protect the academic freedom and other rights and privileges of university faculty who hold positions at affiliated health care centres and to make any appropriate recommendations.”  It would be prudent to make use of any insights offered by the CAUT investigation appropriate to Capital Health.

This provision of appropriate processes is something that the Faculty of Medicine, Dalhousie University is also currently trying to address. The Ethics Committee is aware that the Faculty Council has recently tasked a sub-committee to review grievance processes in the Faculty and that a report is forthcoming. This report may provide valuable information that Capital Health could utilize as well.

7) Individual physicians and practice – As indicated above, in discussing due process and good governance in relation to physician disciplinary processes, concern about the vulnerability of physicians created by gaps in suitable processes and mechanisms becomes obvious. While physicians are often regarded as having much power with respect to patients and other members of the health care team, this does not mean that physicians will never find themselves in positions where they are relatively powerless. 

There is growing interest in the recent research on the category of physicians described as “disruptive physicians.” This is helpful research in that it describes certain ways of behaving and treating others that are problematic and describes mechanisms for appropriately dealing with and handling these persons. No doubt, some physicians at Capital Health do fall into this category. However, the concern for some is that this label may be utilized as a mechanism for shutting out physicians who raise questions and challenge how things are done at Capital Health or in their individual departments/units. Finding productive routes for airing disagreements and resolving conflicts are essential for addressing this concern, as is vigilance in not using the “disruptive physician” category as a possible easier way out of a difficult situation.

It is also worth situating some of these concerns within the larger context of Capital Health. As discussed in the Preliminary Results: Capital Health Employee Survey report, the majority of respondents “saw Capital Health as being authoritarian (i.e., focused on following the rules, doing as we’re told, not ensuring the involvement of others, using power and position to control others).” While these respondents also indicated that Capital Health was focused on doing things well, this approach of using power and position to control others makes it less surprising - but not less problematic - that some of the same difficulties are being identified by physicians.

8) Relationship with the Board – Overall the Board of Capital Health is responsible for the “administration, management, general direction and control of affairs of [the district]” (Health Authorities Act). The Board is also responsible for the granting of privileges for physicians, as well as negotiating and reaching any settlements with physicians involved in the discipline bylaw process. In its oversight role, the Board is ultimately accountable for ensuring that proper mechanisms are in place for addressing the broad spectrum of physician discipline issues that may arise and for ensuring that these mechanisms are properly followed. It is understood that this oversight role can be discharged through delegation to appropriate committees and individuals. As the review report on the investigation following the death of Mr. Paul Mills states, “In disciplinary matters, the medical staff can and should be given the principal roles in the cast of characters, but the Board, through the Senior Management Team, must ensure the competent direction, staging, and completion of the play.” The same holds true now.

Finding the balance between respecting confidentiality of the disciplinary processes and being transparent (as much as possible) about what has and is occurring or changing is understandably difficult. However, the need for leadership still remains and becomes even more significant during difficult transitions and with difficult issues. Some level of transparency and accountability is required and expected by Capital Health staff and employees, and by the public.

Conclusion

It is clear that the issues of due process and good governance are complex and require attention and changes in Capital Health. The disciplinary bylaws are a critical piece of these issues and learning from recent experiences is essential. It is also clear that the relative lack of mechanisms and processes: (1) for addressing issues with physicians that do not directly impact on patient safety (patient safety concerns are the main focus of the disciplinary bylaws) and (2) for physicians to express grievances, is one of the main contributing factors to the culture of mistrust and antagonism that exists in some areas across Capital Health. At the same time, it appears that for many of these same individuals there is a genuine desire to move forward in a productive fashion. This entails developing appropriate mechanisms and processes where they do not (or incompletely) exist and working to improve the processes currently in place. It also entails the critical need for accountability and leadership on these issues. 

As described above, there are many players involved in physician disciplinary processes and, accordingly, multiple levels and layers of accountability. While multiple accountabilities often result in a “passing of the buck” or a claim that “it is not my problem,” Capital Health has experienced the direct results of inconsistencies regarding what is in one’s purview and one’s responsibility. Moreover, closing gaps that exist in available mechanisms for these accountabilities is essential.

Recommendations

The Ethics Committee strongly recommends the following:

1) Undertake an external review of physician discipline and grievance processes in Capital Health. 

2) A “lessons learned” approach to the recent cases involving the disciplinary processes and a sharing of what has been learned with relevant parties. This is a valuable way to demonstrate a commitment to both accountability (transparency) and excellence at Capital Health.

3) Development of appropriate mechanisms and processes for addressing the various physician disciplinary issues that may arise. This includes less formal and less adversarial mechanisms for expressing grievances. The availability of a conflict resolution process or a third party mediation option would seem to be appropriate. A peer support process could also be part of this to ensure that all parties have outside sources of support and advice. It is possible that the DMSA could potentially have an appropriate place in this process as well. Overall, this would help contribute to an atmosphere of trust and a willingness to fairly address these issues. It would also assist with making the legal route one of the last choices for handling or responding to these issues, rather than one of the first. 

The Faculty of Medicine and Dentistry at the University of Alberta has an Office of Equity and Faculty Development. While the Ethics Committee is not necessarily advocating for the development of such an office at Capital Health (or Dalhousie University), a person acting in a related capacity – such as an ombudsman-type role – could be helpful. For example, this person could provide a different lens for disputes or concerns that arise that do not directly impact on patient safety and potentially perform a mediator-consultation type role. By establishing this position and designating an individual to act in this capacity, a clear message that these issues are important and need to be addressed in a more productive and helpful fashion would be sent.

4) Corresponding with #3, a clear outline of accountabilities and repercussions for persons (at any level) who do not follow the specified mechanisms and processes is required. 

5) Capital Health should continue to support training and education opportunities for department/division heads or chiefs with respect to managerial and administrative skills. With an increasing awareness of the ways in which relationships can breakdown between and among physicians and other staff and employees, these individuals may be better able to identify and deal with these situations earlier. Making this training mandatory and/or part of the qualifications needed for department heads/chiefs should also be strongly considered. Opportunities for mentoring and supervision for persons in these roles and/or developing their skills in this capacity will also help to ensure appropriate utilization of power and influence.

6) One potentially helpful mechanism (as indicated in some alternative funding plans) is doing performance evaluations, which can help to identify and address possible problems (such as failure to meet clinical teaching responsibilities) before they escalate. It is also a prime opportunity to provide positive feedback and encourage goal-setting, etc., on a yearly basis. However, finding the time to do these evaluations for physicians, and even other employees across Capital Health, continues to be an ongoing struggle. Chiefs and heads should have appropriate support and training for this work.

7) As part of establishing and clarifying mechanisms for accountability for physicians (in their various roles), it may be helpful to consider Dalhousie University’s policy on Scholarly Integrity. While physicians with faculty appointments should follow and be aware of this policy, there are two aspects which the Ethics Committee wishes to focus on for Capital Health:

a) The policy on Scholarly Integrity indicates that an effort will be made to “protect the reputation and credibility of employees, students or persons wrongfully accused of misconduct in relation to scholarly activity, including written notification of the decision to all…who were informed…of the investigation” and “protect the rights, positions and reputations of employees, students or persons who in good faith make allegations…” Developing policies for Capital Health which take this spirit and apply it to the difficult situations experienced would be an important step for indicating a commitment by Capital Health to setting a different path forward. Any attack on a person’s integrity is potentially devastating and the personal impact of this should not be downplayed. The department head/chief and/or DMAC and/or the Board and/or Capital Health (through the VP Medicine or VP Research and Academic Affairs), as appropriate, should have some responsibility to (attempt to) restore or repair a physician’s reputation or set the record straight, if the physician has been cleared by the disciplinary process or other processes for addressing performance issues. This also applies to supporting and protecting those individuals who come forward with legitimate concerns. Clearly if there are legitimate grounds for discipline, effective processes will ensure an appropriate course of action.

b) Further, in the guiding principles for this policy, a balance is struck between different goals and aims, such as ensuring fairness to the individuals involved in these processes and ensuring there is an appropriate forum for addressing issues of integrity. A responsibility on the part of the university to provide formal education with respect to scholarly integrity is also described. This implies that the responsibility for understanding this policy lies not just with individuals, but is a way of making an institutional commitment to this issue. This same spirit and commitment must be part of the disciplinary and grievance processes at Capital Health.

8) As described above, both the CAUT inquiry and the forthcoming report on grievance processes in the Faculty of Medicine will contain valuable recommendations and information. Capital Health should commit to making use of these reports, as it moves forward with addressing issues of due process and good governance.
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