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Remembering Ipswich
The case for decriminalisation of prostitution:

A human rights and public health perspective
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Introduction
Between December 2-12, 2006, the bodies of five young women; Gemma Adams, Tania Nicol, Anneli Alderton, Paula Clennell and Annette Nicholls, aged 19-29, were discovered near Ipswich, Suffolk.
 All had been involved in street prostitution, and the way that the media labelled them and described their lives became a subject of controversy, with concerns expressed that because of their profession they were being dehumanised.
,
 Public interest at the time was aroused in ways not seen before, focussing not just on the gruesome stories and manhunt, but also raising questions as to our collective duty to protect these women and how best to achieve this.
,165 There were demonstrations in a number of countries
 as these tragic events also coincided with a number of relevant international commemorative days; Violence Against Women (November 25), Human Rights (December 10), and Violence Against Sex Workers (December 17). Sex workers and their families told stories of abuse and violence in newspapers,
 radio
 and television, adding a needed human face to these women’s lives, and generating a long overdue debate, with on-line polls asking whether prostitution should be legalised.
 While Ipswich generated some overdue empathy,
 it also once again revealed stereotyping,
 prejudice, myths, and a failure to appreciate both the complexity and diversity of sex work.
,
,81,87,129 The deaths of these women followed increased local police activity, which was felt to be causally related, yet within a few months of the deaths of these women, representing nearly 20% of the street sex work population in Ipswich, further action against street prostitution was announced.
,
 
Violence against sex workers

Several other women have been murdered in the same area over a 15 year period, and the number of murdered sex workers around the world continues to grow.
 Standardised mortality rates (SMR) for sex workers are six times that of the general population (eighteen for homicide
), the highest for any group of women
 anywhere, with an estimated murder every two months in Britain.
 Premature death forms only part of the spectrum of violence and abuse experienced daily,
 with a high burden of physical and emotional morbidity.
,

 Violence against sex workers,
,
,
,
,
,
,39 is endemic, historical
,
,
,
 and part of a much broader problem of violence against women.
 However violence in sex work is a function of the circumstances in which it occurs, being much higher in street work.
,
95 This implies that SMRs for street workers may be even higher than quoted figures for the entire population. Commentators have angrily pointed out the contrast between the scant attention paid to the regular murder of women involved in sex work compared to a sudden concern that a “serial killer” is involved, when the issue becomes portrayed as a matter of public safety.18,
 

Policy failures

At issue are basic human rights, and the role of legislation. Legislation that is considered repressive, discriminatory and stigmatising,126 invites comparison with the way other countries protect these women, a subject of extensive discussion in the media. Governments, health and social services professionals,
 have a duty of care without discrimination as to occupation.36 This raises the question “Why has this Government so plainly failed these women?”4,
,121 The Government has ignored the voices of not only these women,
 but also of researchers,47,153 service providers and relevant organisations. Amongst the latter are the Royal College of Nursing,
 the British Medical Journal,
,
,
 The Lancet
 and the Canadian Medical Association Journal.
 The Government and the Home Office have persisted in promoting fallacies such as the role of sexually transmitted disease, and the extent of drug use,
 against expert advice,41,
,
,
,121,150 resulting in discriminatory laws and practices,
 
Revisiting Whitechapel

Recent policy is disturbingly reminiscent of the Victorian Contagious Diseases Acts (1864-9)121 and the events following the disastrous Criminal Law Amendment Act 1885, which amongst other measures, forced women out of the comparative safety of brothels onto the streets and into the hands of Jack the Ripper
,
,166 Violence towards sex workers has been historically correlated with the attitude of authorities and law enforcement agencies.28
Specialist services have been sharply critical of a policy that could only increase women’s vulnerability.41,45,121 Murder is the ultimate price paid for zero tolerance.18,28,
 What the United Nations refers to as the “Violence of Stigmatisation”126 creates two further issues, marking women as targets for abuse, and setting up major barriers to the access of vital health and social care45,
,
,
,
,
121,129 for a population with greater than average needs, making this a human rights issue.

Social cleansing

A number of offenders charged with violence or murder have claimed that they were cleansing society of undesirable elements, and Kinnell in an analysis of 84 murders between 1990 and 2004, has outlined how social attitudes compounded by actions by the authorities create an atmosphere that encourages violence against sex workers,28 and create laws “that prevent neither violence, nor exploitation, nor even public nuisance.” In addition she raises disturbing questions as to whether those who oppose sex work consider this an acceptable price to pay, and a suitable punishment. 
Barriers to the development and implementation of effective policy

To understand nearly 200 years
,
 of failed policy requires an examination of the barriers to implementing an effective intersectoral social policy, an approach which does not fit well within the narrow remit of the Home Office,121 despite the inclusive rhetoric of the Home Secretary around the Crime and Disorder Act 1998.
 Arguments advanced to support current policy inevitably become couched in terms of morality, a confusing and unhelpful approach which successfully conflates moral ideals and communal norms.
 Matters of sexual morality become particularly problematic in this regard.
 
The second thread woven through this lies in the perceived need for social control for what is depicted as deviant behaviour, that which transgresses the dominant moral, social and political order.
,
 Specifically, sex work attracts punitive measures where it breaches boundaries between private and public morality, historically associated with the misogynist strains of Judaeo-Christianity, in which unruly women were depicted as a manifestation of original sin.49 A male constructed society viewed women as other, analogous to property, whose role was to embellish the lives of men and others. This was symbolically enshrined in law in 1824 by the Vagrancy Act
 effectively creating two classes of women, ‘wholesome’ and ‘common prostitutes’, the latter being delegated to a status of reduced rights. Proposals in the Criminal Justice and Immigration Bill 2007
 would replace this latter term with ‘every person’. 
The third thread is the reaction of concerned citizens to the visibility of sex work on the streets, and the fear of the perceived threats associated with this. This applies principally to the street market, and even sympathetic citizens, tend to be less tolerant when t comes to their own neighbourhoods.154
Radical (prohibitionist) position
Arguments based on the morality of domination theory are essentialist,
,144 and portray the removal of ineffective criminal proscription as state sanctioned sexual coercion and institutionalised violence, objectification and commodification
,
 of women, most clearly expressed by the abolitionist belief that prostitution can be eradicated. This in turn is based on the anti-slavery campaigns, drawing an analogy between racial and sexual slavery, a term introduced by Kathleen Barry.
,
,
 This is seen most clearly in the literature on trafficking of persons, such as the Coalition Against trafficking in Women,
 an emotive and plausible argument which unfortunately conflates migration and sex work with human trafficking. This moral panic approach has been severely criticised for its departure from evidence.

Liberal (sex work as work) position
In contrast is the viewpoint of those who reject the prohibitionist arguments as reductionist129 and recognise both the inevitability and legitimacy of sex work, involving legitimate choices,53 albeit often constrained.
 This led many feminists to become involved in advocacy for sex workers’ rights and for the repeal of repressive legislation from the early nineteenth century when measures such as the Vagrancy Act 1824 appeared. These included Margaret Fuller
 in the United States and Josephine Butler in Britain.
 
Victimisation by debate

This moral debate has created deep and bitter fault lines,
,
,
,
,
,151 too often denying both voice, agency
,
 and their lived experiences128 to the women allegedly being protected,
,126 and described by Annette Jolin as a “cruel irony”.86 Areas of contention include the understanding of choice, autonomy, and their constraints, as well as the relative primacy of individual rights over more generalised concepts of cultural assumptions. As a result, women in sex work have been impaled on the horns of a dilemma that tends towards a particularist ideological abstraction.
 An imposed binary of enslavement and empowerment does all women a disservice.86
Obscuring and re-identifying the issues
While the perspectives from both sides of the schism are informative and possess a degree of legitimacy, such as highlighting harm experienced by women, fundamentally this is the “wrong debate”.79,
 Furthermore the essentialism of domination theory distorts the reality.87,
 Even if moral reasoning led to unanimity, ultimately it is a question that “needs no unique remedy, legal or otherwise”
,93. It is not the perceived morality of prostitution that is the issue here.37 What this debate has succeeded in doing is to obscure the more compelling moral dilemma; that of state sanctioned stigmatisation and marginalisation of women. Other problems involved in identifying the issues include the linking of sex work to a large number of social issues that it intersects with and the resulting assumptions of causality.

The alternative moral dilemma

Proponents of criminal sanctions and abolitionists conceptualise all sex work as violence against women. Yet the lived reality is that it is such sanctions themselves that create violence against women,28 and that alternative policies can do a good deal to reduce such violence.
,
 What has been identified as the harms of sex work are neither inherent to sexuality nor sex work,
 but the structuring created by class, race, culture and legal stricture.92,
,144 The creation of a hostile atmosphere is compounded by policies that favour the more violent outside (street)
,
 industry, and drive women away from their supports and into the most dangerous areas. 
Those involved in researching the reality of these women’s lives, providing care and acting as advocates for their rights and welfare, see oppressive legislation,
,
 constraint of autonomy
 and a resulting abuse and exploitation of marginalised women independent of occupation, as the real moral issues. This is compounded further by the absence of sex workers from policy making that affects them,
 in striking contrast to New Zealand, where the Prostitute’s Collective became a de facto health provider under contract to the Ministry of Health.

A more modern ethnographic approach, involving participatory action research, has been informative of the complexity of women’s lives, and the futility of simple unidimensional constructs and of imposed “solutions” grounded in these.82
The need for delinking
The ethical analysis of prostitution has been further obscured by conflation21,
,121 with many other issues including trafficking of persons, underage sexuality, substance abuse, sexually transmitted diseases, and organised crime, and consequently requires delinking.
,
 Even if all these claims of associated social harm could be verified, prostitution does not cause these per se, it is prohibition that turns social issues into criminal ones.122,
 In reality, claims such as those of prostitution as a major reservoir of disease, can be refuted,41,
,
,121 as can claims that substance abuse is endemic, and that all migrants in sex work have been trafficked.28 
The nature of harm: Morality and the law
The nature of criminal law

The nature of law is the prohibition of behaviour that represents a wrong or harm to an individual, institution, or fundamental social value.
 States determine an act as crime, because they deem a significant public interest in the act.
 
The nature of harm

John Stuart Mill, who campaigned for repeal of prostitution laws, described the nature of harm (the harm principle) as the basis of law, and hence of the concept of crime.
,
 Legal remedies are neither appropriate nor effective in enforcing moral norms or resolving social issues.44,104,
,
,
,
  As Lord Wolfenden stated,  morality is “not the law’s business”.
 The harm that should concern us then, is that to the sex workers themselves.
Government policy and legal theory

Policy has been framed in the terms of the 2002 White Paper, Justice for All,
 that is the promise of ‘safe communities’. The interpretation of this raises a number of concerns relating to the ascertainment and portrayal of risk, and the necessary balancing with discussion of values and principles,
,
,
 and the maintenance of constitutionality in the face of state security.
 The manufacture of risk and getting tough on crime is a populist strategy that rarely considers human rights, the empiric evidence for the effectiveness of legislative manoeuvres and the careful consideration of the minimal intervention (de minimis) required to achieve objectives. 
Harm reduction
The rights and welfare of these women must be our primary concern. Despite nuanced differences on policy details, the first priority in harm reduction,
,
 is acknowledged to be the removal of prostitution45,
,
,
,
 from the statute books.
 This is seen as a necessary but not sufficient
,
,
 condition for improving the health, well being and safety of sex workers. The Pivot Legal Society127 in its report Beyond Decriminalisation
 outlines broad areas of legal and social policy (such as employment and labour law, and human rights legislation) that will require amending, to restore equity for these women.
The Home Office has been using Anti-Social Behaviour Orders for the control of prostitution
,
,
 to effectively recriminalise
 aspects of prostitution without resort to the legislature, and interpreting the enabling legislation
 broadly. In Ipswich and elsewhere, this forced women into more dangerous locations and isolated them from support services.121 To be consistent with the aims of decriminalisation this must cease,123 and there needs to be a moratorium on enforcement of the statutory provisions, and a diversion of policing from prosecution to protection.
 They cannot do both. 
Policy alternatives
Inevitably there have been comparisons made to other jurisdictions. Regulatory approaches to prostitution can be grouped into three legislative models; Criminalised, Legalised and Decriminalised. 

Criminalised model

Few jurisdictions completely criminalise prostitution, but by criminalising many activities associated with prostitution, such as solicitation, or using premises for the purpose, result in de facto criminalisation. Examples include the United Kingdom and Canada. Some jurisdictions provide a rationale of eradication for their policies and legislation. This has been repeatedly demonstrated to be ineffective. 
Shifting criminalisation from female sex workers to clients is an approach which understandably appeals to some feminists and has recently been influential in Home Office thinking.
,
 This represents an almost diametrical shift in thinking from that of the Netherlands,149,
,
 but was reflected by the Conservative Party in Canada, in a minority House of Commons Report, “Prostitution as a Form of Violence, not Commerce”.164
Sweden as a prohibitionist model

The Swedish model of criminalising the purchase of sexual services rather than the women who provide them, is considered a prohibitionist approach. Sweden is the leading contender for this model and their legislation has been embraced enthusiastically by abolitionists and prohibitionists. The development of this policy was heavily influenced by a relatively homogeneous and radical women’s movement. 

As in most models, other than decriminalisation, harm reduction and the welfare of sex workers is lacking as a priority,11,122,123,
 and although theoretically the shift in emphasis is away from the worker, the ultimate effect is the same, driving markets into newer more dangerous areas. Discussions of the merits of the Swedish system
 are usually lacking input about the very practical concerns of sex workers,52,
 nor the impracticality of such an approach which is almost certainly not only doomed to failure but facilitates violence.
 Recent critical examination of Swedish policy helps to understand the peculiarities of the Swedish social structure, and the primacy of symbolism over instrumentalism.
,
,
,
 There is no evidence to recommend this model. 
Legalised model

This approach allows prostitution to occur but regulates it, such as exercised in many European countries in the nineteenth century, and the State of Victoria in Australia.
 This involves active licensing and policing of both individual sex workers and premises. This is associated with high costs and burdensome regulations that drive workers underground into illegal activities.
,

Decriminalised model
Decriminalisation removes all laws that criminalise prostitution, and hence relieves stigma. Regulation then takes place not as prostitution per se but as a trade, affording sex workers similar protection to other workers. However a number of decriminalised systems retain some degree of regulation. Comparisons have been made to recent approaches used in Holland and Germany,
,
 particularly with relation to managed zones, but as with Sweden, caution is needed before transposing models between disparate social systems. Compromise approaches are not necessarily grounded in harm reduction, completely eradicate harm, and may shift its focus. For instance the system in the Netherlands reinforces the two tier inside/outside system, accentuating inequalities, with the greatest burden on the disadvantaged. 

Despite often bitter debates, most feminists, to a varying degree, support decriminalisation and oppose legalisation as an “obstacle to both sexual equality and free choice”.86 Criminalisation is seen as underpinning inequality, and discriminatory, as well as burdening women with criminality, and all its sequelae.
 For those who place eradication of sex work and exit schemes as a high priority, the irony is that criminalisation traps women in sex work, rather than drive them out of it.
 Decriminalisation provides a potential meeting point for evolving synthesis in the debate, which Jolin describes as a dialectic of rights and protection,86 a dialectic that has always split the women’s movement in its goals – equality or equity. 

Decriminalisation will not completely eliminate the more dangerous street prostitution,23 but it will enhance women’s choices, facilitate making the streets safer, developing community based support programmes,
 and improving relations between workers, residents and authorities.
,
,
 Cooperative community programmes are likely to produce more satisfying solutions to all parties than punitive ones. There will also need to be discussions around topics such as managed zones122,153,

,
 and regulation of premises.

In parts of Australia,
 and in New Zealand, sex work is regulated on a similar basis to other work, and has its own health and safety standards.
 Health and social services have a professional ethical obligation to ensure universality of access to care, to minimise harm and to be advocates. Public health measures must be built on evidence based best practice. Only by moving sex work outside of the criminal justice system, focussing on public health and social care, can we achieve this and help to break the cycle of violence. Criminalisation of sex work that limits access to care contravenes UN guidelines on human rights.

New Zealand as a decriminalised model
Surprisingly absent from most discussion is the example of New Zealand,
,
 which decriminalised prostitution in 2002, and is now undergoing a mandated review and evaluation. To date there is little evidence of a realisation of the harmful effects predicted by opponents of the legislation, and decriminalisation similar to the New Zealand model has recently been recommended by the Office of the Attorney General of Western Australia.148
Remedy
To maintain the status quo is both unacceptable
 and moral cowardice. The Prime Minister has opposed legislative reform,37 and attempted to stall the rising clamour for the protection of women,
 but must now demonstrate leadership to restore dignity, justice and human rights121,127 by eliminating prostitution as a crime. In doing so he has a number of lessons from history to guide him. In 1883, Gladstone acceded to public pressure, and suspended the Contagious Diseases Acts following a majority vote in the house.
 In 2003 Helen Clark, New Zealand’s Labour Prime Minister, emphasised that her actions in supporting decriminalisation was not related to sexual morality, but to a duty to place the welfare of the vulnerable and marginalised first.
 A similar position was taken by the Green Party.

Legacy
Remedies for social issues surrounding prostitution lie not in legislative measures but in social determinants such as wage disparity and access to welfare, that limit women’s choices.38,122,135,
 Labour politicians frequently state that the moral fibre of a society must be judged by the way it treats its most vulnerable members,
 yet their policy discriminates against the most disadvantaged. Gemma, Tania, Anneli, Paula and Annette were some mother’s daughters,26,
 and some childrens’ mothers. Their deaths were inevitable.41,52 They deserved better, but we failed them.4,41,121,
 We will honour them best, not just by memorials, but by doing the right thing. 
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